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FREE SPEECH, CIVILITY, AND HARASSMENT

ew areas of law are currently more
volatile than laws surrounding
harassment in the workplace. Some
believe “harassment law is on a collision
course with the First Amendment,” citing
a 1995 5th Circait Court of Appeals deci-
sion which held, “where pure expression is
involved, Title VII steers into the territory
of the First Amendment . . . when Title
VIl is applied to sexual harassment claims
founded solely on verbal insults, pictorial
or literary matter, the statute imposes con-
tent based, viewpoint discriminatory
restrictions on speech.™

On the other hand, state courts,
Minnesota among them, have interpreted
state anti-discrimination statutes to bar
harassment.* Meanwhile, the U.S.
Supreme Court has indicated that there is
a limit to freedom of speech in the work-
place, noting, “where the government
does not target conduct on the basis of its
expressive content, acts are not shielded
from regulation merely because they
express a discriminatory idea or philoso-
phy” (emphasis added).t Indeed, as one
commentator has documented, “many
harassment cases involve truly harrowing
abuse, abuse that can shut women and
minorities out of the workplace almost as
surely as would explicit discrimination in
hiring.” In any case, the U.S. Supreme
Court will presumably enlighten us as
they address the issue of sexual harass-
ment in the workplace in the current
term, only the second time the Court has
been heard on this topic since it first
addressed the issue of workplace harass-
ment in 1986.°

QOur profession is not immune from the
debate over the parameters of acceptable
conduct in a work setting. For us, the
workplace might be a law office, a confer-
ence room, or a courtroom. As a privi-
leged microcosm of the world that sur-
rounds it, the legal community reflects
changes that are occurring elsewhere and
issues of diversity and freedom of speech
have become highly politicized. At one
end of the spectrum we have clearly
harassing behavior in a professional con-
text; on the other, we have the First
Amendment right to be offensive and
controversial in speech in a non-harassing
manner and in a non-professional context.

By EbwARD J. CLEARY

“In some cases, one
person’s harassment is
another’s provocative

comment.”’

Underlying the debate lie the current
much discussed topics of civility and pro-
fessionalism and what it means to be a
lawyer in the 1990s.

APPLYING THE RULES

With regard to the Minnesota Rules of
Professional Conduct, there are two provi-
sions that have been used in the past to
address offensive behavior in the profes-
sional context, MRPC Sections 4.4 and
8.4{g).” Section 4.4 sanctions, among
other things, conduct aimed at embarrass-
ing another in the representation of a
client. With regard to speech, this section
is content-neutral, punishing the conduct
regardless of the viewpoint expressed. On
the other hand, Section 8.4(g), in exis-
tence since 1990, proscribes harassment
based on group identity in connection
with the lawyer’s professional activities.

Since its enactment seven years ago,
MRPC 8.4(g) has been cited as a basis for
professional misconduct in seven
instances. The first six cases involved pri-
vate admonitions; only the most recent
case resulted in a public reprimand.?
[nterestingly, but perhaps not surprisingly,
all six admonitions involved family law
matters and gender-related offensive acts
and speech. Four out of six complaints
were filed by women {one an attorney)
against men; one involved a man (an
attorney) against a woman; and one
involved a man (not an attorney) against
a man. The only case that resulted in
public discipline involved a recent com-
plaint made by a woman attorney against a
male attorney who uttered an extremely
egregious gender-based epithet in a court-
room with other lawvers and her client
present.’

Of these cases, five respondents were
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also cited for violation of MRPC 4.4,

which, as noted, addresses the purpose or
intent of the respondent to embarrass the
recipient of the speech or act. As. a former
Director indicated in a previous article,
“Rule 4.4 has been vigorously enforced in
Minnesota over the vears.”” [ believe this
is a proper use of this provision provided it
is used for episodes of speech or conduct
evidenced by the clear intent on the part
of the respondent to humiliate or embar-
rass the targeted recipient of the offensive
behavior.

In most cases, absent a pattern of
oftensive speech or acts, that is, where
there is an isolated incident, the usual
preference of this office is to proceed
under MRPC 4.4, not 8.4(g). If the iso-
lated incident involves offensive speech
that is not clearly targeted and designed
to embarrass the recipient, we may not
proceed under either provision. The rea-
sons for this are twofold; free speech is a
vital component of our democratic fabric,
albeit a disruptive one and attorneys are
trained to be zealous advocates. In many
cases what is truly offensive is obvious to
all, that is, as with Justice Potter Stewart’s
definition of obscenity, we know it when
we see it. Unfortunately, in many other
instances it is subjective. Generally, even
in a professional setting, comments that
are offensive to some should not be a sub-
ject of discipline unless they cross the
threshold outlined under MRPC 4.4.
When there is more than one incident
of offensive speech or acts or when there
is a particularly aggravated incident in a
professional context, standing alone and
aimed at another based on their group

identity , then MRPC 8.4{g) should be

utilized.

EDWARD J. CLEARY is director of the
Office of Lawyers’ Professional Respon-
sibility. He has practiced both privately
and as a public
defender for 20
years and is presi-
dent-elect of the
Ramsey County
Bar Association.
His book, Beyond
the Burning Cross,
won a national
award in 1996.
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Section 8.4(g) limits misconduct to sit-
uations “in connection with a lawyer’s
professional activities” and this is a neces-
sary limitation, given that some commen-
tators feel that all offensive speech aimed
at group identity should be sanctioned,
whether in the workplace or in public set-
tings.!! Even with this limitation, howev-
er, | am troubled by the use of the term
“harassment” when it is applied to most
situations between attorneys when tem-
pers flare and good judgment disappears.
[n some cases, one person’s harassment is
another’s provocative comment. Other
cases are clearly egregious and deserve
sanction for their humiliating and embar-
rassing impact. As we all should know by
now, harassment, typically of the gender
variety, is often about power and the
abuse thereof. Thus, the relationship
between the respondent and the com-
plaining party is often crucial, since a
lawyer will be held to a much higher stan-
dard when dealing with clients or other
non-lawyers or when dealing with an
attorney employed in a subordinate posi-
tion. More often than not, when the
offensive speech is between opposing
lawyers, it is a matter of civility or lack
thereof. And that, of course, raises a
whole myriad of other issues.

REASONABLE PEOPLE

Since we are using a “reasonable per-
son” standard in judging the offensiveness
of speech or conduct in the workplace,? it
would seem that we would be able to easi-
ly distinguish between offensive speech
and harmless comment between attorneys.
Unfortunately this leaves a great deal of
room for judging the content of speech
and its acceptability. Many cases are bet-
ter addressed by a discussion of civility and
aspirational standards for lawvers rather
than being relegated to the files of profes-
sional misconduct. In addition, further
education on topics of diversity is now
mandated for attorneys and we may hope
will make clear to some what has been
obvious to many: that the American work-
place has changed and certain behavior is
no longer acceptable.

Nevertheless, when a comment or act
in a professional context is specifically
designed to humiliate or embarrass
another, even another attorney, MRPC
4.4 can and should be used. Four years
ago, the Director noted that “Rule 4.4
does not provide the answer to those who
lament the erosion of civility in the prac-
tice of law.”" It still doesn’t nor should it
since it primarily addresses outrageous
examples of offensive conduct. MRPC
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FREE Report Reveals...

— ADVERTISEMENT —

Why Some Minnesota Lawyers

Get Rich... While Others
Struggle To Earn A Living

How To Increase Your Income By As Much As 300%

Trabuco, CA - Why do some lawyers make
a fortune while others struggle just to get by?
The answer, according to California Tawyer
David Ward is not talent, education, hard work,
or even luck. “The lawyers who make the big
money are not necessarily better lawyers,” Ward
says. “They have simply learned how to market
their services.”

Ward, a successful sole practitioner who at
one time struggled to attract clients, credits his
turnarcund to a little-known marketing method
he stumbled across six years ago. He tried it and
almost immediately attracted a large number of
referrals. “I went from dead broke and drowning
in debt to earning $300,000 a year, practically
overnight.”

Ward points out that although most lawyers
get the bulk of their business through referrals,
not one in 100 has a referral system, which, he
maintains, can increase referrals by as much as
1000%. “Without a system, referrals are
unpredictable. You may get new business this
month, you may not,” he says.
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A referral system, by contrast, can bring in
a steady stream of new clients, month -after

month, year after year. “It feels great to come
to the office every day knowing the phone is

going to ring and new business will be on the
line,” Ward says.

Ward, who has taught his referral system to
lawvyers throughout the U.S., says that most

lawyers’ marketing is “somewhere between
atrocious and non-existent.” As aresult, he says,

the tawyer who learns even a few simple
marketing techniques can stand out from the
competition. “When that happens, getting clients
1S easy.”

Ward has written a new report entitled,
“How To (Get More Clients In A Month Than
You Now Get All Year!” which reveals how any
lawyer can use this marketing system to get more
clients and increase their income. For a FREE

copy, call 1-800-562-4627 for a 24 hour FREE
recorded message.
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“There should
be no attempt
to add a mandatory
civility component
to the rules”

8.4(g) does not provide the answer either,
because it generally addresses a pattern of

| offensive speech or acts aimed at group

identity, although in some particularly
egregious cases a smgle act may be a vio-
lation. Both provisions, however, help
set the parameters of what is acceptable
behavior on the part of a professional.
Within these parameters lie the issues
that need to be addressed by each of us
and all of those who call for a greater
degree of civility among the members of

| the bar. There should be no attempt to

add a mandatory civility component to
the rules since, as it pertains to offensive
speech, such rules will run afoul of our
duty to be zealous advocates and our con-
stitutional right to freely express our-
selves.

There does seem to be a consensus
among members of the judiciary and the
legal community that incivility is rampant;
that previously unheard of and unaccept-
able speech and acts occur with frequency.
It should be remembered that the legal
community is a microcosm of the larger
world and the larger world is becoming
more diverse on a daily basis. Although
some misbehavior stems from other
sources, increasing acts of incivility are
often an intolerant reaction to the rising
tides of diversity in the legal profession
and in our nation. Sometimes a lawyer
just gets angry like anyone else and loses
his head. More often, this type of behav-
ior stems from a long-simmering inability
to tolerate changes in the world around us,
particularly those changes occurring in the
professional world.

It we are indeed proud of our profession
and if we are responsible community lead-
ers, then we should be leading the way as
it pertains to tolerance of different beliefs,
appearances, and identities. Violations of
these provisions show, that like many non-
lawyers, some lawyers fail to grasp what is
being asked of them: respect yourself by
respecting others. [ ]
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